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REPORT OF COMMITTEE ON JUDICIAL ADMINI- 
STRATION AND LEGAL MATTERS 


Your undersigned Committee, appointed for the year 1938, respectfully reports to 
you and to the Conference of Delegates, as follows: 


It is the duty of this Committee to recommend to the Conference new matters for 
its consideration, attention and efforts in the field of Judicial Administration and Le- 
gal Reform. 


Your Committee, therefcre, recommends the following subject matters for the work 
of the Association, setting them forth in the order which they should be taken up. The 
order of their discussion is not intended as any indication of the Committee’s view of 
their relative importance. 


FIRST: Your Committee recommends that the Florida State Bar Association pre- 
pare, indorse and present to the impending session of the Florida Legislature, a joint 
Resolution proposing an amendment to Section 2 and to Section 4 of Article V of the 
Constitution of Florida relating to the Judiciary Department, providing for the amend- 
ment of those Sections and the submission to the electors of the State of Florida at the 
next general election on the first Tuesday after the first Monday in November, 19490, 
for ratification or rejection. That, without undertaking to here set forth in detail, such 
Joint Resolution should amend Section 2 by providing, (a) that the Supreme Court 
shall consist of seven Justices each of whose term of office shall be six years, and that 
no term of any incumbent shall be affected by the Amendment; (b) that each Justice 
of the Supreme Court shall be elected by the qualified electors of the State at the time 
and places of voting for the members of the Legislature at the general election next pre- 
ceding the expiration of each term of the office of such Justice; (¢) that in the event 
of its ratification, the Amendment shall not take effect until ninety days thereafter, 
whereupon it shall be the duty of the then Governor to appoint one additional Justice 
of the Supreme Court, who shall hold office from the date of his appointment until 
Tuesday after the First Monday in January, 1943, and whose successor shall be elected 
at the general election in 1942 to hold office for a term of six years beginning Tues- 
day after the first Monday in January, 1943; (d) that the suecessors of the Justices of 
the Supreme Court shall be elected at the general election next preceding the expira- 
tion of their respective terms of office, but in event of a vaeancy in the office of any 
Justice a successor shall be elected for the balance of the unexpired term. 


We recommend that Section 4 be amended by providing, (a) that the Supreme Court 
may hear, consider and determine cases and exercise all of its powers and jurisdiction 
as a single body, in which case a majority of the members of the Court shall constitute 
a quorum for the dispatch of business, or, it may exercise its powers and jurisdiction in 
divisions; (b) that the Cireuit Judges shall always be subject to call to the Supreme 
Court by that Court or the Chief Justice thereof, and during such eall shall be members 
thereof as associate Justices, to act in place of any absent, disqualified or disabled Jus- 
tice or for assignment to a division, but no division shall include more than one Cireuit 
Judge. A division shall consist of three members of the Supreme Court exclusive of 
the Chief Justice, and the Judgment of a division coneurred in by the Chief Justice 
shall be the judgement of the Court unless such cases involves (1) capital punishment, 
or (2) the determination of a State or Federal constitutional question involving the con- 
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stutionality of a Federal or State statute, rule, regulation, or municipal ordinance, or 
(3) there be a dissent to the proposed judgment of a division by a member thereof or 
the Chief Justice, or (4) ordered by the Chief Justice to be considered by two divisions; 
whereupon it shall require the consideration of two divisions and the Chief Justice; (¢) 
that the Chief Justice shall be the chief administrative officer of the Court and respon- 
sible for dispatch of business; that he shall not be required to examine the record of a 
cause, but may accept the conclusions of fact found by a division and stated in the opin- 
ion or accompanying statement, and act upon the law so stated and discussed and its 
application to such fact, but in event of an equal division between those members prop- 
erly considering a cause, he shall examine the record and participate therein as other 
Justices; that in event the Chief Justice be unable to act for any cause, the Justice 
longest in continuous service and able to act shall act instead with like effect. 


The foregoing is not intended as a suggestion of the final form of such Resolution, 
but is offered as a basis of discussion and a possible guide to the preparation and in- 
dorsement of a resolution in form satisfactory to the Association and designed to best 
serve the interests of the State in the judicial administration of its Judiciary depart- 
ment. 


We further recommend that as a part of its program to procure the adoption and 
passage of such Resolution for such Amendment, the Association take all necessary 
steps to inform the general public of the advisability of such Amendment and to pro- 
cure the active cooperation of the press, civic clubs, and other citizen groups and organi- 
zations. 


SECOND: Upon investigation, your Committee finds that there are approximate- 
ly fifteen statutory provisions now in force for constructive service of process. We 
therefore recommend that the Conference give study and consideration to the possibility 
of preparing, indorsing and submitting to the Legislature, at a future session other 
than the oncoming session, of a single Constructive Service Act designed to eliminate 
the present confusion and to provide for constructive service in all of the situations now 
undertaken to be included in the existing provisions. 


THIRD: We recommended that the Association and its Conference of Delegates at 
this time enter upon a study and consideration of the advisibility of ultimately taking 
the necessary steps to cause the Rules of Civil Procedure in the State of Florida to con- 
form to the new Federal Rules of Civil Procedure, We believe that the advisibility of 
such a change can be determined only after the comprehensive observation and study of 
the operation of the new Federal Rules of Civil Procedure as they may be applied and 
construed over a period of the next two or three years. 


FOURTH: We further recommend that the Association and its Conference con- 
sider, study, indorse and advocate the program of Procedural Reform recommended by 
the Section of Judicial Administration of the American Bar Association. We here note 
the appointment by Mr. Frank J. Hogan, President of the American Bar Association 
ot a “Committee to Advoeate the Adoption of Procedural Reforms Recommended by 
the Section of Judicial Administration,” of which our esteemed President, Ed. R. Bent- 
ley, is the Chairman. 


While realizing that differing opinions may be held by the members of the Asso- 
ciation with respect to the subject matters of the foregoing recommendat‘ons, we are 
confident that they may be reconciled and that the ultimate result of the efforts of the 
Association along the foregoing lines will add further to the present fine record of the 
Florida State Bar Association in the field of “Legal Reform and Judicial Administra- 
tion.” 


Respectfully submitted, Walter O. Marshburn 
Edward S. Hemphill Robert R. Milam, Vice-Chairman 
Howard P. Macfarlane M. L. Mershon, Chairman. 
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LEGAL INSTITUTES AND CLINICS COMMITTEE 
REPORT 


Your Committee on Legal Institutes and Clinics respectfully reports: 


The primary achievement of this Committee in the year now ending was the Legal 
Institute held at the University of Florida on December 2 and 3, 1938. There, in eon- 
junction with the General Extension Division of the University of Florida, we conduct- 
ed short courses on “New Rules of Civil Procedure in District Courts of the United 
States, and Recent Developments in Florida Common Law Practice.” An intensive study 
was made of the new Federal Rules in their entirety. This course was led by Judge 
Joseph C. Hutcheson of the Fifth Cireuit Court of Appeals, James Wm. Moore, Pro- 
fessor of Law, Yale University, and co-author of the “Federal Practice Under the New 
Federal Rules” and Clarence J. TeSelle, Professor of Law, University of Florida. The 
course in “Recent Developments in Florida Common Law Practice” was led by Profes- 
sor Clifford W. Crandall of the University of Florida and author of Florida’s famed 
book on Common Law Practice. Associate sponsors of these courses were, College of 
Law, Stetson University and School of Law, University of Miami 


The lecturers, as was to be expected, handled their respective subjects with great 
ability, but of no less interest was the round table discussion based upon written ques- 
tions from those in attendance, which followed each lecture. Both courses proved to be 
extremely interesting and eminently worthwhile to those in attendance. There seemed to 


be a general unanimity of opinion to this effect among the four hundred Florida law- 
yers in attendance. 


Recently, on February 14 and 15, the School of Law, University of Miami, and 
the Dade County Bar Association held in Miami an Institute at which Professor Wal- 
ter Barton Leach, of the Law Department of Harvard University presented a series of 
Lectures on “The Drafting of Wills and Trusts;” “The Use of Powers of Appointment 
and the Avoidance of the Rule Against Perpetutities.” This Institute is referred to as an 
outstanding Institute in which a local Bar Association was a co-sponsor. 


The Institute held in Gainesville demonstrated the propriety of such undertakings 
on the part of the Florida State Bar Association, the fact that such Institutes can be 
effectively held on a state-wide basis and can be made self-sustaining, On many oc- 
casions, since the holding of the Institute, both in conversations and through letters, pro- 
minent members of the Florida Bar have urged upon this Committee the desirability 
of holding similar Institutes each year using as subjects current problems of general 
interest to the members of the Florida Bar Association at large. By some it is sug- 
gested that at least two of these Institutes be held annually; one on the occasion of the 
Mid-Winter Meeting of the Conference of Bar Delegates and another in the early sum- 
mer. However, it seems to be the more general opinion that in the holding of these In- 
stitutes on a state-wide basis, quality as distinguished from quantity is the thing most to 
be desired in maintaining both interest and large attendance. 


CONCLUSION 
Your Committee respectfully suggests: 


1. That the Florida State Bar Association annually sponsor one Legal Institute 
of outstanding quality, and that the same be held on the oceasion of, and immediately 
following the Mid-Winter Conference of Bar Delegates. 


2. That in the holding of such Institutes the law schools of Florida be urged to 


join as associate sponsors to the end that a closer association may be obtained between 
the principal law schools of this State and The Florida State Bar Association. 


3. That on future oceasions the registration fee of $3 be continued for members 
of the Bar and that law students be admitted free of charge. 
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4. That the Florida State Bar Association actively encourage the holding of In- 
stitutes on the part of local Bar Associations. 


Finally, this Committe wishes to express appreciation of the splendid cooperation 
given by Dr. John J. Tigert, Dean Bert C. Riley, and the College of Law of the Uni- 
versity of Florida, The College of Law, Stetson University, the School of Law of the 
University of Miami and the Bar Association of the Eighth Judicial Cireuit of Florida 
in making the Institute at Gainesville an outstanding success. 


Respectfully submitted, Erskine W. Landis 
Raymer F. Maguire, Chairman J. Lance Lazonby 
Miles Draper W. K. Love 
Alfred A. Green Committee on Legal Institutes and 
J. Velma Keen Clinies 


REPORT OF PROBATE COMMITTEE 


The Probate Committee of the Florida State Bar Association has the pleasure to 
report that it has completed a proposed bill dealing with the problems of the small estates. 
A draft of this measure is appended. The preparation of the bill has not been without 
difficulties. It was necessary that constitutional requirements be observed, that the 
procedural provisions be definite and clear and that the operation be as simple as pos- 
sible. We hope that these requirements have been met. 


The Committee is indebted to the Jounty Judges and lawyers of this State for 
many helpful suggestions. Not all of the recommendations were found feasible. The fol- 
lowing outline may be helpful in reviewing the provisions of the proposed bill: 


OUTLINE OF PROPOSED SMALL ESTATES ACT 
I. The proposed act applies to 


1. Estates of Florida residents 

2. Who die intestate 

3. Where estate, exclusive of homestead, does not exceed $1000 and 
4. All claims against decedent and the estate, if any, have been paid. 


II. The proposed procedure will be 


1. The filing of a petition by surviving spouse and heirs reciting 
(a) Decedent’s name, date of death, domicile, and that he died intestate; 
(b) Names, ages and residence of surviving spouse and heirs; 
(c) Itemized description of assets and values thereof ; 
(e) Corporations of which decedent owned stocks or bonds; | 
(f) Names and addresses of persons indebted to decedent and | 
banks in which he had deposits; | 
(g) Safe deposit companies in which decedent had safe deposit boxes; and 
safe deposit box; and 
(h) Names and addresses of persons having possession 
of the decedent’s property. 


3. Entry of order containing specific findings as to each allegation of petition, 
and determining persons entitled to estate and their respective shares, Order will ap- 
point the petitioners or their nominees as administrators. 


4. Publication of notice once. 


5. Persons adversely affected may petition within four months after publica- 
tion (which period may be enlarged or diminished in final draft of act) for revocation 
of order, and notice shall be given spouse and heirs of petition to revoke. 
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6. If no petition to revoke is filed in time fixed order becomes final and con- 
clusive. 


7. Lf petition for administration under act be dismissed or if order be en- 
tered and subsequently revoked, estate shall be subject to administration under Pro- 
bate Act. 


Guardians of minors and insane persons may act for their wards in proceed- 
ings under the Act. 


9. Joinder by decedent’s widow in petition for administration operates as bar 
of dower. 


10. No family allowance may be awarded. 


11. No oath or bond is required of administrators. No accounts need be tiled 
unless ordered by County Judge. 


12. Administration may collect debts, take possession of and sell personal prop- 
erty. Heirs are entitled to immediate possession of real property. 


Ill. Administrators are personally liable to creditors for amount equal to value 
of estate until order becomes final. 


IV. Costs are $5.00 (which may be fixed at a slightly higher amount in final 
draft.) Cost of publication is additional. 


In the opinion of the Committee, upon enactment of this bill, together with the ex- 
empt estates provision (Probate Act. See. 165) which permits an estate to be closed 
whenever it appears that there are no assets other than homestead and exempt personal 
property and the provisions for determination of beneficiaries (Probate Act, Sec. 182), 
no further legislation will be required to deal with the problem of the small estate. 


A number of proposals for legislation respecting estates have been brought before 
us. With some of these we are in sympathy, but we refrain from submitting them to the 
Association in order to aid in the furtherance of the policy of limiting its legislative ob- 
jectives. 


Respectively submitted, Stanley Milledge, 
C. C. Copp, O. B. Simmons, Jr., 
J. Ollie Edmunds, D. H. Redfearn, 
Harry R. Hewitt, Wm. H. Rodgers, 


Warren L. Jones, Chairman. 


A BILL ENTITLED 


AN ACT RELATING TO THE LIMITED ADMINISTRATION AND PROMPT DIS- 
TRIBUTION OF UNINDEBTED SMALL ESTATES OF INTESTATE DECED- 
ENTS, TO PROVIDE FOR THE PROCEDURE AND THE COUNTY JUDGE’S 
FEES IN SUCH CASES AND THE EFFECT OF SUCH PROCEEDINGS, AND 
TO REPEAL CHAPTER 16992, LAWS OF FLORIDA, ACTS OF 1935. 


BE IT ENACTED BY THE LEGISLATURE OF FLORIDA: 
SECTION 1. .This Act shall be known and may be cited as The Small Estates Act. 


SECTION 2. Whenever a resident of this State shall die intestate and the prop- 
erty owned by such a decedent, exclusive of homestead, shall be shown to have a value 
not exceeding one thousand dollars, administration upon the estate of such decedent,, 
and distribution thereof, may be had as hereinafter set forth, provided there are no claims 
or demands against said decedent or his estate except such as shall have been paid prior 
to the filing of the petition as provided in Section 3 hereof, by those entitled to dis- 
tribution of the estate. Nothing herein contained shall be construed as preventing ad- 
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ministration of any estate pursuant to the provisions of The Probate .Act, Chapter 
16103, Laws of Florida, Acts of 1933, as amended, if desired by the surviving spouse 
and heirs at law or said decedent, or any of them. 


SECTION 3. In every such ease the following procedure shall be had: 

The surviving spouse and heirs at law of said decedent shall make and file in the 
County Judge’s Court of the County in which said decedent was domiciled at the time 
of his death, a petition which shall be verified upon oath of all petitioners and shall set 
forth the following: 


(a) The name of said decedent, the date of his death, and his domicile at the time 
of his death; an averment that the decedent died intestate, and a statement as to whether 
or not the decedent was the head of a family at the time of his death; 


(b) The name, age and place of residence and post office address of each of the 
surviving spouse and heirs at law, and their relationship to the decedent; 


(c) An averment that at the time of the filing of said petition there are no claims 
or demands against the estate of said decedent; 


(d) A complete itemized description of the real and personal assets of the estate 
ot said decedent and the value of each item thereof, specifying particularly what por- 
tion, if any, of the real property comprised the decedent’s homestead ; 


(e) The names and post office addresses of all corporations of which the decedent 
at the time of his death owned any stock or bonds ——- in his name, and if there 
are none, the petition shall so allege; 


(f) The names and post office addresses of all persons indebted to the decedent 
at the time of his death and of all banks or other depositories of funds of the decedent, 
and if there be none, the petition shall so allege; 


(g) The names and post office addresses of each bank or safe deposit company 
in which the decedent at the time of his death had a safe deposit box in his own name 


or in the joint names of himself and another or others, and if there be none, the peti- 
tion shall so allege; 


(h) The names and post office addresses of all persons having the possession, 
custody or control of any property owned by the decedent at the time of his death and 
if there be none the petition shall so allege. 


SECTION 4. The County Judge shall, at the time of the filing of said petition, 
or at such other time as he shall fix, hear such evidence as may be produced before him, 
or as he may require, in support of said petition. No notice of such hearing need be 
given. If it shall appear that such petition complies with the requirements of this Act 
and from such evidence that the allegations thereof are true, the County Judge shall 
make and enter an order containing his separate findings of fact upon each specific av- 
erment of the petition and determining who shall inherit decedent’s estate and the shares 
of each if there be more than one, and decreeing that administration of the estate of 
said decedent shall be had under this act. Such order shall appoint those of the petition- 
ers who are sui juris and the persons who have signed such petition as guardians or eu- 
rators as the joint administrators of the estate of said decedent, or shall appoint such 
of them, or such other person or persons who shall be residents of this state, as shall 
be designated in said petition, as the administrator or administrators of said estate; and 
the rights, powers, duties and obligations of the administrator or administrators so ap- 
appointed shall be as hereinafter set forth. 


Such order, unless revoked as hereinafter provided, shall, upon the expiration of 
the period of time hereinafter limited, be conclusive upon all persons whomsoever. If, 
however, it shall appear from said petition or from said evidence that a plenary admin- 
istration upon the estate of said decedent is necessary, the County Judge shall make and 
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enter an order so tinding and dismissing the petition. The order made in either such 
case shall be recorded. 


SECTION 5. Upon the entry of an order that administration upon the estate of 
said decedent shall be had in accordance with this Act, the County Judge shall forth- 
with cause a notice thereot to be published once in a newspaper published in said Coun- 
ty. If there be no newspaper published in said county, such notice shall be posted in 
turee conscipious places in said county, one of which places shall be at the Court House, 
which posting shail constitute the tuli equivalent of publication. Proot of such publica- 
tion or certiticate of posting shall be tiled in the office of the County Judge. On or 
prior to the date ot publishing or posting said notice, the County Judge shall mail a 
copy thereot to all corporations of which said decedent owned stocks or bonds registered 
in his name, to all persons indebted to the decedent, to all banks and sate deposit com- 
panies in which the decedent had safe deposit boxes, and to all persons having posses- 
sion, custody or control of any property owned by the decedent at the time of his death, 
as disclosed by said petition; and shall make and file his certificate of such mailing. 
Said notice shall be in substantially the following form: 


IN THE COUNTY JUDGE’S COURT, 
COUNTY,FLORIDA 


IN RE: ESTATE OF ) 
) 
) 
) 
Deceased. ) 


To all persons interested in or having claims or demands against said esate: 

An order has been entered in the said Court decreeing that limited administration 
of said estate should be had, as a small estate, not indebted. Unless a petition to revoke 
said order is filed in said court within four months from the date of this publication, 
said order will become final and conclusive on all persons and bar all claims and demands 
against said estate. 


COUNTY JUDGE. 


Certificates annexed to certified copies of the order of the County Judge for ad- 
ministration hereunder shall recite the name of the newspaper in which said notice was 
published and the date of such publication, together with the names of the persons and 
corporations to which such notice was mailed and the date of mailing, and all persons 
shall be entitled to rely upon such certificate and the statements and recitals contained 
therein. The fee of the County Judge shall be one dollar for each such certified copy. 


SECTION 6. Within four months from the date of the publication of said no- 
tice any person having an interest in or claim or demand against the estate of said de- 
cedent in any right or capacity, or adversely affected by said order, may file a petition 
in said County Judge’s Court for the revocation of said order, Upon the filing of such 
petition, citations to said administrators and to such other persons as may be joined as 
parties by the petitioner seeking to revoke the said order, shall be issued and served 
either by personal service or by registered mail and further proceedings thereupon shall 
be had as nearly as may be in accordance with the procedural provisions of the Prebate 
Act, Chapter 16103, Laws of Florida, Acts of 1933, as amended. 


SECTION 7. In the event no petition to revoke said order shall be filed within 
four months from the date of publication of the aforesaid notice, or in the event of a 
petition to revoke said order be filed, and the same be dismissed and no appeal be taken 
therefrom within the time limited by law for appeals in probate, or if such appeal be 
taken and be dismissed or the order of the County Judge be affirmed, then said order 
that limited administration and prompt distribution shall be had hereunder shall become 
final and conclusive upon all persons whomsoever; provided, however, that such order 
shall not operate as a bar of the rights of inheritance of posthumous children. When 
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such order shall become final and conclusive as aforesaid, the surviving spouse and heirs 
at law named in such order shall be entitled to immediate distribution of the assets of 
the estate of said decedent. 


SECTION 8. In the event the County Judge shall dismiss the petition for ad- 
ministration hereunder or shall enter an order revoking the order that administration 
may be had hereunder, and the same be not reversed upon appeal, the estate of the de- 
cedent shall be subject to plenary administration under The Probate Act, Chapter 16103, 
Laws of Florida, Acts of 1933, as amended, in the same manner as though no proceed- 
ings had been brought hereunder. 


SECTION 9. The guardian or curator of an insane or incompetent person and 
the guardian of a minor, either a natural guardian or appointed by court, may join in 
the proceedings hereby authorized and do all things in connection therewith that his 
ward might do if sui juris; provided, however, that the natural guardian of a minor shall 
have authority to receive his ward’s share of the estate only where the personal property 
of such ward’s share does not exceed in value the sum of $500.00. 


SECTION 10. The filing of a petition signed by the widow for the administration 
of the estate of her deceased husband pursuant to this Act shall be an irrevocable waiv- 
er of her dower and right of dower in the estate. No family allowance shall be made 
from the assets of any estate administered under this Act. 


SECTION 11. Administrators, appointed by order of the County Judge, as provided 
in Section 4 of this Act, shall not be required to take oath or give bond for the perform- 
ance of their duties nor make further inventory of the estate, nor have same appraised; 
nor shall they be required to make returns of receipts and disbursements unless so or- 
dered to do by the County Judge upon petition of an heir to compel distribution accord- 
ing to law. Minors shall have three years after attaining their majority to petition for 
distribution. Said administrators shall, upon the entry of said order, be entitled to 
take possession of all of the personal property ot the decedent, and to collect all debts 
due the decedent, and may at any time without order of court sell and transfer any and 
all such personal property, including choses in action, stocks and bonds, at such prices 
and upon such terms as they may deem best. No waiver of inheritance or estate taxes 
shall be necessary to vest title in purchasers free and clear. 


No letters of administration need issue to such administrators, a certified copy of 
the order of appointment being sufficient to evidence their authority as such; and upon 
the production of such certified copy of such order it shall be the duty of all debtors of 
the decedent to pay to said administrators all debts due said decedent, and of all per- 


sons holding personal property of said decedent to surrender such property to said ad- 
ministrators. 


Real property of said decedent shall descend to those entitled to inherit the same, 
who shall be entitled to the immediate possession thereof and of the rents and income 
thereof then due or thereafter to become due. Real property of the decedent shall re- 
main subject to claims of possible creditors of said decedent until the expiration of said 
four months period limited for the filing of petitions for the revocation of said order of 
administration under this Act; provided, however, that no proceedings under this Act 
shall impair or affect the lien of any duly recorded mortgage or the lien of any person 
in possession of personal property nor the right to foreclose and enforce such lien. Bona 
fide purchasers of real or personal property taking after said order shall become final 
and conclusive, shall take free and clear of all claims of ereditors of the decedent. 


The persons joining in the petition for administration under this Act shall be per- 
sonally liable jointly and severally to all creditors of said decedent in an amount equal 
to the value of the decedent’s estate, exclusive of real property and exempt personal 
property, until such time as said order shall become final and conclusive, barring claims 
of creditors. 
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SECTION 12. The procedural provisions of the Probate Act, Chapter 16103, Laws 
ot Florida, Acts of 1933, as amended, when not inconsistent herewith, shall apply to pro- 
ceedings under this Act. 


SECTION 13. The fee of the County Judge in the proceedings herein authorized 
shall be $5.00. The County Judge shall also be paid in advance the costs of publication 
and mailing of notices; provided, however, that said, fee of $5.00 shall not cover pro- 
ceedings upon a petition to revoke an order of administration hereunder nor include 
certified copies of any instruments or records. 


SECTION 14. Chapter 16992, Laws of Florida, Acts of 1935, is hereby repealed. 


All laws and parts of laws in conflict herewith are hereby repealed. 
SECTION 15. This Act shall take effect immediately upon becoming a law. 


REPORT OF COMMITTEE ON LEGAL AID 


There is no activity of the organized bar that is designed to create a more favor- 
able attitude on the part of the public than the furnishing of Legal Aid to those in 
every community, who because of cireumstances, are quite often denied justice. As indi- 
viduals, the members of the bar have always fought the battles of those unable to pay 
for professional services, but it is only in recent years that the organized bar has or- 
ganized and coordinated the work of the individual in its bar committees. 


Your committee was fully conscious of the important task at hand when it was ap- 
pointed, and very frankly is extremely disappointed that greater results have not been 
achieved, however, the task was greatly complicated by lack of a beaten path and the 
necessity of a personal contact with the various loeal bar associations of the state, The 
larger cities of the state, particularly Jacksonville, Miami and Tampa, are served by 
well-organized committees, but little is known as to present existing legal aid commit- 
tees of the bar associations in smaller communities. It, therefore, would appear that 
the first step to be taken by the Legal Aid Committee of the Florida State Bar Associ- 
ation is to make a comprehensive survey of each local bar association’s work on legal 
aid. From this survey will appear what is now being done and an intelligent plan of 
procedure formulated. We believe it will be found that there are few communities 
in the state where an active legal aid committee would not serve a useful purpose. 


In connection with this survey the standing committees on legal aid work of the 
American Bar Association can and will gladly furnish suggestions and methods of ap- 
proach that will greatly lighten the burden. This committee, under the able chair- 
manship of Honorable John S. Bradway of Duke University, at Durham, North Caro- 
lina, has, during the past year, made remarkable progress in fostering legal aid work 
on the part of the organized bar and has accumulated, so far as possible, the results of 
the experience of the various state and local committees on legal aid. 


We believe that studies of the methods and manners of administering legal aid is 
one of the more profitable ways in which the committee of this association can engage, for 
the reason that in this new field of activity a wide, general knowledge of the subject 
does not exist, and the committee can be very helpful to any local bar association that 
may wish to undertake to render legal aid. 


We, likewise, feel that this committee should maintain a «lose contact with the stand- 
ing committee on legal aid of The American Bar Association and the National Associ- 
ation of Legal Aid Organizations. It might even be found profitable to take out a 
membership in the National Association of Legal Aid Organizations, which has in ‘ts 
membership all classes and kinds of Legal Aid Organizations from those which are en- 


tirely private enterprises to those operated by cities and other governmental units and 
which are financed by taxation. 


In conclusion we suggest the following: 
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1. That this committee be continued as a standing committee of the Assoei- 
ation, with an aggressive, active personnel. 


2. That a survey be undertaken to ascertain the extent of legal aid extended by 


local bar associations and the need of legal aid in the various communities of the 
state. 


3. That a study be made ot the method and manner of administering legal aid 
in which the organized bar participates, to the end that suggestions and recom- 
mendations may be made to local bar associations who desire to participate in 
this work. 


+. That the committee of this Association act as a clearing-house for informa- 
tion and make available to the legal aid committees of the loeal bar associations 
the results of the experiences of similar committees in the State of Florida and 
in other States. 


5. That if possible, the Association do make available for the use of the com- 
mittee some amount to carry on its work. 


Respectfully submitted, W. E. Winderweedle, 
William E. Thompson, Chairman, Francis L. Poor, 
Sam MeCahill, Cody Fowler, 
William Fisher, Jr., W. R. Reeder, 


Elliott Adams. 


AMERICAN LAW INSTITUTE COMMITTEE 
REPORT 


Mr. President : 


In view of the fact that you personally have taken on the greater part of the work 
of the American Law Institute Committee of the Florida State Bar Association, during 
the past year, you probably are better informed than I am as to the accomplishments 
of this Committee for the year. The Committee has, through you, made an earnest effort 
to procure the approval of a WPA project which would enable us, with the aid of compe- 
tent Florida lawyers, to prepare Florida annotations on all of the subjects embraced 
in the American Law Institute Restatements, yet unannotated to the Florida decisions. 
In furtherance of this project, the President of this Association has expended a con- 
siderable amount of time and a substantial amount of money. 


The project itself has the approval of the State Administrator of the WPA, Robert 
J. Dill of Jacksonville, Florida. Nevertheless for some reason or other, the project has 
never been approved in Washington, nor ordered executed. 


Under the cireumstances, your Committee is still striving to procure the final 
approval of the project and still retains the hope that Florida annotations of the various 
published subjects of the Restatements of the American Law Institute eventually will 
be made. 

Respectfully submitted, 

G. P. GARRETT 


As Chairman of the American Law Institute Committee of the Florida State Bar Ass’n. 
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LAW BOOK COMMITTEE REPORT 


‘Lhe committee on law books appointed by you under authority of the executive 
council begs leave to make the toliowimg report: 


We have co-operated and collaborated with a similar committee trom the Jumor 
Section in the work upon a pian for the revision and pubiication by the state of the 
general statutes of Fiorida of a permanent nature. We are convinced that a com- 
plete revision of the statutes is badly needed and that a revision and publication of 
the statutes under state supervision will result in a substantial saving to the state and 
to practicing attorneys. 


We have carefully considered the plan in torce in the state of Wisconsin tor a 
continuous revision of the statutes by a state official known as the Kevisor of Statutes 
and we heartily recommend the adoption of a sumilar plan in Florida. Under the Wis- 
consin pian a revision of the statutes, as prepared by the Revisor, is adopted by each 
bienniat session of the legislature. As soon as possible after the adjournment of that 
session ot the legislature the revision adopted by it, and the acts of that legislature 
properly placed in the revision, are published in one volume by the state (under con- 
tract with a private printer after competitive bidding) and volumes thereof are sup- 
plied to members of the legislature and all state officials requiring them and copies are 
sold to the bar and public generally at cost, the price having always been $5.00 for the 
one volume containing all the statutes. In addition, the Revisor of Statutes of Wiscon- 
sin prepares annotations tor the statutes and publishes a bound volume of annotations 
about once every ten years. This volume also sells for $5.00. Annotations covering the 
period trom the last bound volume of annotations are shown in the volume of statutes 
itself so that annotations are kept down to date. 


The result is that in Wisconsin a lawyer for the price of $5.00 obtains one volume 
which contains all of the general statutes of the state currently in force. As the statutes 
are republished after each biennial session of the legislature the lawyer is not worried 
with cumbersome and expensive supplements and pocket part supplements, but all of 
the law available to him in one volume. For the additional sum of $5.00 a Wisconsin 
lawyer can purchase the last bound volume of annotations which, together with the 
recent annotations shown in the volume of statutes itself, gives him a completely anno- 
tated set of statutes at a total cost of $10.00. 


The Wisconsin plan commends itself not only tor its economy but because of its ef- 
ficiency. Our statutes, like the Wisconsin statutes before the adoption of their revisor 
plan, are beset with many faults and vices, including complexities and uncertainties, 
verbosity, conflicts and duplications, redundancy, prolixity and circumlocution and with 
obsolete and obselent provisions, ambiguities, obscurities, omissions, incompleteness and 
technical defects. A revisor plan such as has been successfully followed in Wisconsin 


for a number of years will result in clearness and harmony and logical re-arrangement 
and compactness of the statutes. 


Another very distinct advantage from the office of the revisor of statutes is the assis- 
tance that this office is able to render to legislators and others in the matter of legis- 
lative research, and in the drafting of proposed legislation. In addition, the having of 
such an office will afford a central clearing house for criticisms of statutory imperfee- 
tions and defects and for recommended statutory changes from the bench and bar and 
the public. Such an office will unquestionably result in improved and better con- 


sidered legislation and in the continuous purification and harmonizing of the statutory 
laws of the state. 


It seems advisable to our committee that such a plan be undertaken in Florida and 
that instead of the creation of a new office the duties usually assigned to a revisor of 
the statutes be delegated to the Attorney General to be handled by skilled employees 
under his supervision. We are preparing a bill to present to the 1939 legislature author- 
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izinfi the Attorney General to undertake a revision and annotation of the statutes tor 
submission to the 1941 legislature, and we request the endorsement of this move by the 
State Bar Association. 


Respectfully submitted, 


E. DIXIE BEGGS, Jr. E. HARRIS DREW 
JAMES E. CALKINS CURTIS BYRD 
J. P. MARCHANA Law Book Committee, 


The law book committee of the Junior Section of the Florida State Bar Associa- 
tion concurs in the above report. 


J. LANCE LAZONBY J. D. HOBBS, JR. 
Chairman CHARLES W. LUTHER 
ALEX AKERMAN, JR. WILLIAM A. McRAE, Jr. 
E. DIXIE BEGGS, JR. JULIUS F. PARKER 
ATWOOD DUNWOODY HARRY STEWART 


JOEL R,. WELLS 


UNIFICATION COMMITTEE REPORT 


Your Committee on Unification of the Bar Association begs leave to report that since 
the last meeting a re-hearing and re-argument was granted by the Supreme Court of 
Florida upon the petition which we filed tor the promulgation of rules regulating admis- 
sion and disbarment of counsel. After the hearing the court promulgated a new rule in- 
structing Cireuit Judges to appoint commissions for each Circuit in the State of Florida, 
granting to them the power which we asked for, and providing substantially the same 
procedure which we suggested. Commissions have been appointed and if the commissions 
are active, unethical and unauthorized practices can be corrected under this simple, in- 
expensive, and we believe effective rule, 


The court did not adopt any rule requiring payment of a registration fee to provide 
funds for instiuting and prosecuting attorneys. This expense must still be met by the 
state and local bar associations. 


The court promulgated a rule prescribing new requirements for admission, but de- 
clined to impose the requirements which we suggested. It is to be hoped that this asso- 
ciation will continue its efforts to raise these standards until higher standards of general 
and legal education shall be adopted. 


The Committee reports also that the Jacksonville Bar Association, during the past 
year has taken out a group membership in this association. There are still one or two 
other well organized local bars which have not done so and we recommend that efforts 
be made to induce them to do so. The present membership of 1500 is evidence that 
these group memberships have played a large part in the increase of membership. 


Your Committee suggests it be discharged from further activity. We also recom- 
mend creation of a standing committee to carry on the work of affiliating state and 
local bar associations into a closer union, to the end that our membership be increased 
and the services we are able to render to our members be correspondingly more valu- 
able. If joint membership in state and local bar associations can be extended and closer 
affiliation can be achieved with local bars, it will not be necessary to seek statutory in- 
tergration forcing every lawyer to become a member. The experience of the medical 
profession has demonstrated the strength of such an organization. 


Respectfully submitted, 


Giles J. Patterson, Chairman 
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REPORT OF LEGAL EDUCATION AND ADMISSION 
TO THE BAR COMMITTEE 
The above committee met at Gainesville, Florida, in December and discussed at 


length the Supreme Court rule pertaining to the qualification of applicants to take the 
Bar Examination of Florida. 


It was decided to suggest a revamping of the rule to provide a better balance as to 
the length of study in a school and law office; to define a preceptor and to provide for 
the placing of the burden of proof on the applicant as to his good moral character. 

The rule, as revamped and reconstructed, is as follows: 


“All applicants who began their preparation for the Bar Examination after Janu- 
ary Ist, 1938, will be required to devote a minimum of three years study and research 
in the foregoing fields of law in an accredited law school, or w'll be required to devote 
a minimum of four years of study and research in the foregoing fields of the law, pro- 
vided such study and research is to be made under the direction of a preceptor who shall 
he an attorney and member of the bar of Florida, or a combination of such study in an 
accredited law school and law office, under a preceptor. 


Before admission to the examination the applicant shall be required to furnish the 
State Board of Law Examiners a certificate from his preceptor and Law School showing 
the subjects studied, and that he has devoted a minimum of four years to said study, pro- 
vided however that on producing a certificate of graduation from the Academic Depart- 
ment of an approved college or university the applicant may be admitted to the exami- 
nation as provided in paragraph (c¢) hereof. 


(c) In addition to his legal preparation, all applicants for admission to the bar 
by examination must furnish evidence of graduation from an accredited high school as 
recognized in this State, or from a high school of equivalent rating if secured in some 
other state, the District of Columbia, or a foreign country. In addition to this require- 
ment as to general education, it is recommended (not required) that each applicant for 
admission to the bar by examination be a graduate of an approved college or university 
and on producing certificate of having so graduated, he may be admitted to the exami- 
nation any time after having devoted a minimum of two years in the preparation in the 
law in an accredited law school, or under a preceptor, or partly under a preceptor and 
partly in an accredited law school. In order that the State Board of Law Examiners 
may be better enabled to execute this rule, it is required that all residents of the State 
of Florida who begin the study of law after January Ist, 1938, as a preparation for the 
examination, register his name and address and the date he began the study of law with 
the State Board of Law Examiners. It is further required that all those residents of the 
State of Florida who began preparation for the bar prior to January Ist, 1938 and who 
still intend to take the examination at some future date register their names and ad- 
dresses with the State Board of Law Examiners on or before June 1st, 1939, and if not 
so registered on the latter date they will be deemed as not having begun preparation. 


Every applicant shall submit sufficient proof of his good moral character to the 
Board of Law Examiners.” 


A copy of this rule has been submitted to each member of the Legal Examination 
Board of Florida for their consideration and criticism. It is the desire of the Commit- 
tee on Legal Edueation and Admission to the Bar that the members of the bar consider 
this revamped and reconstructed rule and send in their constructive criticism and ideas in 
regard to the same to the Chairman of the said committee. 


The committee has found on examination of the list of suecessful applicants taking 
the Florida Bar Examinations from the year 1934 to 1938 inclusive, that 26.5 of the ap- 
licants studied in a law office, that 38.5 per cent studied in a law school, that 27 per- 
cent studied in a law office and law school, that 2.5 per cent studied in a law office and 
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correspondence school of law, that 2.5 per cent studied in a law office, law sehool and 
correspondence school of law. 


It was also found that the number of years given to study in a law office ran from 
less than one year to thirty years. Of the 26.5 per cent of applicants who studied in a 
law office, approximately one studied for six months, five for one and a half years, 
three for two years, two for two and a half years, seven for three years, five for three and 
a half years, eight for four years, four for four and a half years, ten for five vears, two 
for six years, two for six and a_ half years, one for seven years, one for seven and a 
half years, two for eight years, two for nine years, one for twelve years and one for 
thirty years. 


This clearly indicates to the member of the bar interested in legal edueation that 
the minimum of four years study in a law office is very equitable and fair when con- 
sidered with three years in an aceredited law school where full time is given to subjects 
required in the study of law. 


It is the hope and desire of this committee that in the near future there will be pre- 
sented to the Supreme Court of Florida a revision of th present rule based on the eriti- 
cisms and ideas of the members of the Florida State Bar Association. 


Very respectfully submitted, 
JAMES BOOTH, 
Chairman, Committee on Legal Education 
and Admission to the Bar, St. Petersburg, 
Florida. 


REPORT OF COMMITTEE ON MEMORIALS 


Your Committee on Memorials begs leave to report that since the last Convention of 
the Florida State Bar Association, members of our Association have died as follows: 


Bartow: G. Edwin Walker Orlando: Boyd A. Cox 
DeLand: Isaac A. Stewart Panama City: C. C. Sellers 
Eustis: Donald M. Buie Pensacola: C. Moreno Jones, 
Jacksonville: Daniel C. Campbell, Manlius Morey 
Lloyd Zaner Morgan, St. Petersburg: Ernest F. Davis, 
W. E. Kay J. P. Donley, 
Lakeland: Kerfoot Bryant William G. King, 
Miami: A. W. Evans, James F. Sikes 
W. I. Evans, Sebring: Selwyn Ives 
J. Walter Kehoe, Tallahassee: Cary D. Landis 
C. B. Mendenhall, Tampa: Sidney C. Brown, 
Andrew Jackson Rose, Claibourne M, Phipps, 
Frederick W. Schmitz, Maynard Ramsey, 
Minnie E, Kehoe Robert W. Withers 
Miami Beach: George Timothy 0’Farrell West Palm Beach: 
Ocala: Robert Allen Burford Hendricks Jennings Quincey. 


In the passing of these members, the Association and the State of Florida have sus- 
tained a great loss. Among the deaths during the last year are high officials of the State 
and the Bar Association and other prominent and distinguished members of the Bar. 
The members of the Committee were impressed with the number of men of middle age 
and younger who are listed. The mortality record of our profession has indeed been 
heavy during the year preceding this report. 


Respectfully submitted, 


D. C. MeMULLEN B. F, 
GRADY C. HARRIS A. R. 
M 


PATY 
CARVER 
H. MANN, Chairman. 
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UNAUTHORIZED PRACTICE COMMITTEE REPORT 


As Chairman of your committee on the Unauthorized Practice of Law, 1 beg to 
report as follows: 


Your committee held during the year one meeting, on August 19 and 20, 1938, in 
Clearwater. At this meeting the following committee members were present: 


H. C. Fisher of West Palm Beach; E. N. Garcia of Jacksonville; Tim Sellers of 
Leesburg; David W. Dyer of Miami; Alfred P. Marshall of Clearwater. 


This meeting was devoted to a discussion of general problems which had been brought 
to the attention of your committee. As a result of the discussion a resolution was adopted 
and forwarded to the Executive Committee of the Florida State Bar Association, request- 
ing them to confer with the Florida Industrial Commission, urging them to permit only 
attorneys at law licensed to practice in Florida to practice before them and further, that 
the Executive Committee prepare and submit to the next Legislature an amendment of 
Section 34, Chapter 17481, Laws of 1935, whereby attorneys’ fees be a lien to be paid 
by the employer or carrier instead of a lien upon the compensation of the employee. 


The matter of collection agencies in Florida using forms simulating legal process 
and using other methods simulating legal procedure was discussed and specifie cases 
before the committee were referred to local Bar Associations in the localities in which 
the offenders operate. 


Several of these Bar Associations have made excellent progress in correcting this 
practice. 


During the year many specific matters have come before the committee and its 
individual members, practically all of which have been referred to local Bar Associations 
tor their consideration and attention. 


Your Chairman was invited to attend a meeting of the Florida Institute of Account- 
ants in Lakeland, during which a most excellent discussion of the relationship between 
attorneys and accountants was presented. Your Chairman feels that this discussion has 


been of real benefit in adjusting possible misunderstandings between attorneys and 
accountants. 


Respectfully submitted, 
Alfred P. Marshall, Chairman. 


PUBLICATIONS COMMITTEE REPORT 


Mr President: 


Your Committee on Publication takes pleasure in reporting that its activities dur- 
ing the past year have been largely confined to observing the growth in popular fa- 
vor of the Florida Law Journal and bestowing their blessings upon it. 


As a medium of expounding the principles and promoting the objectives of the As- 
sociation it has become invaluable to the entire profession. This has been due to the 
able management of the Journal by yourself, as Editor-in-Chief, with the assistance of 
your competent associate editors. The many readers of the Journal who look forward to 
each issue of it find its articles most instructive and of increasing interest. 


The Journal will continue to improve and extend its usefulness, and this Commit- 
tee will always welcome any suggestions to that end. 


Respectfully submitted, ALFRED A. GREEN 
LEWIS TWYMAN Wm. H. ROGERS 


Wm, N. ELLIS, C. FRED THOMPSON, Chairman 


| 


90 FLORIDA LAW JOURNAL 


CIRCUIT JUDGES MAKE RECOMMENDATIONS 


The undersigned Circuit Judges, in compliance with Section 13, Article V of the 
Constitution of the State of Florida, present this as our report of such defects as have 
been brought to our attention, and as suggestions for amendments and additional legisla- 
tion as may be deemed necessary. It is our view that this report should be confined to 
a succinet statement of the objective embodied in each defect, amendment or addition- 
al legislation, rather than embrace the background and reasons which prompt their 
presentation to you as a recommendation. Most of the undersigned assembled in a con- 
ference in Gainesville, Florida, January 13-14, 1939, and gave these matters their par- 
ticular attention. Others—unable to attend the conference—have examined this re- 
port and adopted it. We consider the first ten of the following to be the more im- 
portant recommendations for consideration of the 1939 Session of the Legislature. We 
have appointed a committee of our number, composed of Hal W. Adams, Chairman, and 
E. C. Walsh, A. Z. Adkins, A. D. MeNeill, and Harry N. Sandler, to aid in the further 
presentation of these matters, 


The following are recommended for consideration : 
PRIMARY RECOMMENDATIONS: 


1. Constitutional amendment creating a Supreme Court of seven members, so that 
it may operate efficiently in divisions, or as a unit, with a Chief Justice coordinating 
the work. 


2. Legislation authorizing the Attorney General to officially call the Circuit Judges 
into conference for the purpose of making recommendations in compliance with Section 
13, Article V of the Constitution of Florida. 


3. Segregation of first offenders from all others, in all prison camps and penal 
institutions. 


4. Legislation limiting the time for the entry of all appeals or writs of error in 
all civil actions, to sixty (60) days after the entry of final judgment or final decree, and 
for interlocutory appeals, thirty (30) days after the entry of the decree. 


5. Legislation authorizing Judges to suspend sentences and place certain crimi- 
nal offenders under probation with the Sheriff or some other competent person, act- 
ing as a probation officer under the supervision of the court. 


6. Legislation revision provisions as to constructive service contained in Sections 
4256 and 4895, Compiled General Laws of Florida, 1927 (Sections 2609 and 3111 Re- 
vised General Statutes of 1920), and providing that service of process on one director 
ot a dissolved corporation shall be sufficient in order to bind the corporation. 


7. Legislation clarifying the laws with reference to the drawing of jurors, to the 
end that the Court may — at any time — be authorized to draw, only from the jury 
box, in open Court such jurors as the Court may deem necessary for the trial of cases. 


8. Legislation for the nomination of Circuit Judges in the Primary, and requir- 
ing the Cireuit Judges to qualify for such nomination at the same time as is required 
by law for the nomination of Justices of the Supreme Court. 


9. Legislation providing that the selection and placement of names of jurors in the 
jury box be delegated to a Jury Commission in each County, to be appointed by the 
Governor on recommendation of the Cireuit Judges. 


10. An Act to amend Section One (1) of Chapter 13870 Acts of 1929 Laws of 
Florida, so as to authorize the Supreme Court to regulate by rule the pleading, prac- 
tice and procedure in the Courts of this State in any Civil suit. 
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SECONDARY RECOMMENDATIONS: 


11. The creation of a separate body to handle all pardons and paroles in the State 
of Florida. 


12. The removal of the minimum sentence to be imposed in criminal cases where 
the maximum sentence does not exceed five years. 


13. An Act providing for apportionment and contribution between joint tort feas- 
ors in actions of law, and providing and prescribing the procedure therefor. 


14. An Act to abolish contributory negligence as a bar to recovery and to pro- 
vide for apportionment of damages when defendant's negligence exceeds plaintiff's neg- 
ligence. 


15. Legislation authorizing the issuance of a marriage license only after a written 
application for the same shall have been filed five days in the office of the County Judge. 


16. An Act requiring the Clerk of the Supreme Court to furnish each Cireuit Judge 
with copies of Supreme Court Decisions. 


17. Legislation or a court rule, which will require counsel in civil actions to state spe- 
cific objections to the charge of the Court as given to the jury, in accordance with the 
procedure outlined in Federal Civil Procedure Rule 51. 


18. Legislation authorizing and requiring a motion for new trial to be filed within 
ten (10) days after the rendition of a verdict when ruling reserved upon Motion for 
Directed Verdict and Motion for New Trial, as provided in Federal Rule for Civil Pro- 
cedure No. 50 (b). 


20. Legislation providing a method of service of process on insane persons. 


21. Legislation amending Section 1 of Chapter 17976, Laws of Florida, Acts of 
1937, relating to appointment of curators for incompetent and feeble minded persons, 
to permit the institution of proceedings by anyone, even though not of kin, by leave of 
the Cireuit Court. 


22. Legislation abolishing exemption from jury service now accorded to certain 
professions, occupations, trades, and callings, without in any way changing the law as to 
disqualification for jury service or exemption from jury service, by reason of physical 
or mental disability. 


23. That no change be made in the laws with reference to the adoption of children in 
the State of Florida. 


Respectfully, 
Alto Adanis DeWitt T. Gray L. L. Parks 
Hal W. Adams Arthur Gomez H. C. Petteway 
A. Z. Adkins “W. T. Harrison “**R. H. Rowe 
H, F. Atkinson T. Frank Hobson Harry N. Sandler 
W. J. Barker Ira A. Hutchison H. L. Sebring 
Paul D. Barnes Geo. Wm. Jackson Bayard B, Shields 
John U. Bird J. B. Johnson Frank A. Smith 
A. G. Campbell J. C. B. Koonee M. B. Smith 
C. E. Chillingworth **Miles W. Lewis Geo. W. Tedder 
L. L. Fabisinski E. C, Love Worth W. Trammell 
Herbert B. Frederick A. D. MeNeiil E. C. Welch 


Geo. W. Whitehurst 
*Qualified as to No. 7 


**No. 25 not approved. 
***Report favored with minor qualifications. 
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STATE ATTORNEYS MAKE RECOMMENDATIONS 


The Conference of State Attorneys, meeting in Tallahassee January 27 and 28, 1939, 
adopted the following recommendations : 

1. A uniform plan of coordinating the work of the Attorney General’s office and 
the work of the State Attorneys, and that to further this plan, the Supreme Court be: 
asked to promulgate an order requiring the keeping of a separate criminal docket in 
the Supreme Court. 

2. That the next session of the Legislature be requested to create the office of Re- 
visor of Statutes, whose duty it would be to revise, coordinate and annotate the exist- 
ing statutes of the State, to the end that the present cumbersome system may be simpli- 
fied and the statutes purified and classified; and that such office shall be charged with 
the duty and responsibility of submitting to each session of the Legislature such revisions 
and classifications of the statutes deemed necessary. That the work of this office should 
either be done by an officer to be created by the legislature, or handled under the super- 
vision and direction of the Attorney General, to whom sufficient assistance may be 
assigned for carrying out the purpose and intent of the statutory provision. 


3. That a uniform system of records be provided to he kept by the State Attorneys, 
in order that records of all proceedings and acts of the State Attorney’s office may be 
preserved for succeeding holders of the office, and that such record should be a part of 
the uniform record to be provided for coordinating the work of the office of the At- 
torney General and the State Attorney. 


4. That the Legislature be requested to make provision that no cost bill sub- 
mitted by either a Justice of the Peace or a Constable shall be paid by the Board of 
County Commissioners unless such cost bill shall have previously been audited and ap- 
proved by the prosecuting officer in whose court such cases have been or are to be 
tried, out of which such costs arose, 

5. That the Legislature provide a plan or system of probation by which the courts 
of the State, together with the proper probation officers to be designated, shall handle 
the matter of probation of prisoners. 


6. The enactment of a law providing for the creation, establishment and equipment 
of a laboratory for scientific investigation of crime, to be located at the University: of 
Florida, and the creation of such training schools, or short-course seminars as may be 
advisable for the training of law enforcement officials in connection therewith. 

7. The clarification of the law in Rape eases, with probable division of degrees. 

2. The enactment of a law eliminating all distinction hetween Lareeny and Em- 
hbezzlement insofar as the punishment is concerned. 

9. That a law be enacted making it a crime to offer to bribe, or to bribe, any pub- 
lie official or employee, including State, County or Municipal officers, appointees or 
their employees; also making it a crime for any such officer, appointee or employee to 
accept or solicit such a bribe. 

10. The enactment of a law providing a penalty for resisting a police officer. 

11. Re-submission to the Legislature of a Bill which was passed by the House at the 
last session of the Legislature (but either died or was defeated in Senate) making the 
statute of limitations run against emplovees of public officers, beginning at time of 
their discharge, or resignation of the position which they held in the public office. 

12. The enactment of a law making it a crime for any publie officer, including, 
State, County and Municipal officers, to be guilty of malfeasance, misfeasance or non- 
feasance in office, with reference to any dutv imposed upon them to perform. 

13. The enactment of a statute making it a felony for anyone to commit an inde- 
cent or lascivious act against a child under twelve years of age. 

14. Re-submission to the legislature of a Bill which was passed by the House at the 
last session, (but died in the Senate) broadening the injunctive powers of the Court 
insofar as the regulation of public nuisances is concerned, so that that type of insti- 
tution ean be more properly handled by the enforcement officers. 
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Editorials 


CONVENTION PROGRAM 


The convention program for the Belleair convention March 23rd, 24th 
and 25th is printed in this issue. 


While the program has but few “big shots’ and is made up largely 
from our own members who are working on some definite project in be- 
half of the organized bar or the administration of justice, it is replete with 
constructive subjects. 


James W. Morris, an assistant Attorney General of the United States 
in charge of tax matters and a former member of the Tampa Bar, will dis- 
cuss certain constitutional questions on tax matters of interest to every 
lawyer; in fact, to every citizen. 


R. Allan Stephens, chairman of the Activities Section of the Ameri- 
can Bar Association, the most important section of that body, and Secre- 
tary of the Illinois State Bar Association, will be a program guest. 


Assistant Justices Elwyn Thomas and Roy Chapman will deliver ad- 
dresses, as will Dean Paul E. Raymond of Stetson University. 


The Conference of Delegates will hear reports from Committees who 
have been working during the year on important subjects. Some of these 
committee reports may provoke considerable friendly discussion, notably, 
the committees on Probate, Common Law Rules, Law Books and Property 
Rights of Married Women. 


Unsuccessful efforts were made to get the Honorable Frank Hogan, 
president of the American Bar Association, J. Edgar Hoover, Chief Jus- 
tice Glenn Terrell, of the Florida Supreme Court, and Herbert Harley of 
the Law School of Michigan University and Editor of the American Judi- 
cature Society Journal. 


We believe you will like the program because it will not consist of a 
lot of generalities, but will be applicable to the concrete problems now con- 
fronting the organized Bar of Florida. 
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Florida State Bo (Association 


OFFICERS AND EXECUTIVE COUNCILMEN: 


ED R. BENTLEY, President JOHN DICKINSON, Secretary-Treasurer 
RICHARD H. HUNT GEORGE W. COLEMAN J. VELMA KEEN 
HAROLD B. WAHL MARTIN CARABALLO 


Main Building, Convention Headquarters, Belleview-Biltmore Hotel 


CONVENTION PROGRAM 
CONFERENCE OF DELEGATES 
Thursday, March 28, 10 A. M. 


“Continuous Code Revision,” __ Dr. James R. Wilson, Stetson Univer- 
sity. 
Report of the Law Book Committee, __ E. Dixie Beggs, Chairman, 
and J. Lance Lazonby, Chairman Junior Section. 


Report of the Committee on Criminal Procedure __ Bart A. Riley, 
Chairman. 

Report of the Probate Committee, __ Warren L. Jones, Chairman. 

Report of the Committee on Common Law Rules, __ Herbert S. Saw- 


yer, Chairman. 

= Report of the Committee on Property Rights of Married Women,__ 
Lilburn R. Railey, Chairman. 

Circuit Court Commissions __ Lacy Mahon, President. 

Report of the Committee on Legislation, __ C. Edmund Worth, Chair- 
man. 
Report of Committee on Judicial Administration and Legal Reform __ 
New Work for the Conference, __ M. L. Mershon, Chairman. 


FLORIDA LAW JOURNAL 95 


FLORIDA STATE BAR ASSOCIATION 


Friday, March 24 


9:30 A. M.—Convention called to order. 


Address of Welcome — Judge John U. Bird, 
Clearwater. 


Response — Dan H. Redfearn, President Dade 
County Bar. 


President’s Annual Address, Ed R. Bentley, 
Lakeland. 


Report of Conference of Delegates, John Dickin- 
son, St. Petersburg. 


Address: “Constitutional Questions Involved in 
the Taxation by the Federal and State Govern- 
ments of Public Salaries and Interests from Future 
Issues of Public Securities” — James W. Morris, 
Assistant Attorney General, U. S. A. 

Address — “The Needs of Our Supreme Court” — 
Justice Elwyn Thomas, Florida Supreme Court. 


Committee Reports. 
Appointment of Nominating Committee. 


12:30 P. M.—Adjournment for lunch. 
2:00 P. M.—Meeting of Junior Section, Harold B. Wahl, Chair- 


man. 


Meeting of Judicial Section, W. H. Ellis, Chair- 
man 


Organization of Section on Criminal Law, Bart 
A. Riley, Chairman. 


Saturday, March 25 


9:30 A. M.—Convention called to order. 


Address: “Purpose and Operation of Parole’ — 
Dr. Paul E. Raymond, Stetson University. 


Address: “Unauthorized Practice of Law’—Jus- 
tice Roy Chapman, Florida Supreme Court. 


Address: “State Bar Association Techniques” — 
R. Allan Stephens, Chairman Bar Activities Sec- 
tion of the American Bar Association, 

and Secretary Illinois State Bar Association. 


Committee Reports. 


American Bar Association—Giles J. Patterson, 
State delegate. 


1:00 P. M—Member Luncheon — Judge Kenesaw Mountain 


Landis honor guest. (Report of Nominating Com- 
mittee and election of Officers). 


8:00 P. M.-—Annual Banquet 


Abit Nix, Athens, Georgia, after dinner speaker. 
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ENTERTAINMENT PROGRAM 


(All meetings in the Belleview-Biltmore Hotel) 


12:30 
7:00 
9:30 


7 :30-9 :30 
10:00 
12:30 

2:00 


2:30 


5:30 
7:30 


7:30-9:30 
9:30 
10:00 


12:30 


12:30 


2:30 


8:00 


10:30 


Thursday, March 238 


M.—Informal luncheon in the Grill. 
M.—Informal dinner in Main Dining Room. 
M.—Informal dancing in the Grill. 


Friday, March 24 


. M.—Bathing in the pool or surf, and breakfast. 
. M.—Bridge for ladies. 


M.—Informal luncheon in Main Dining Room. 


M.—Golf tournament with suitable prizes (Harrison 
Company trophy). 


M.—Choice of fishing trip on the Gulf or Major League 
Baseball Game — New York Yankees vs. Kansas 
City—St. Petersburg. Brooklyn Dodgers vs. Cin- 
cinnati Reds, Clearwater. (Baseball tickets not 
furnished). 


. M.—Dancing in Tea Garden. 


. M.—Shore Dinner, followed by floor show ‘‘Cavalcade 


of Dances from 1900 to 1939” and dancing. 
Saturday, March 25 


. M.—Bathing in the pool or surf, and breakfast. 
. M.—Putting contest for the ladies. 
. M.—A trip for the ladies to the Japanese Gardens and 


Peacock Farm. 


. M.—Luncheon for members in Ball Room with Judge 


Kenesaw Mountain Landis as guest of honor, elec- 
tion of officers (only those with 1939 cards are 
eligible to vote). 


M.—Luncheon for ladies and those not 1939 members. 
in Cocktail Lounge. 


M.—Big League Baseball—N. Y. Yankees vs St. Louis 
Cardinals, St. Petersburg; Brooklyn Dodgers vs 
Boston Bees, Clearwater, (Baseball tickets not 
furnished). 

—Greyhound racing, St. Petersburg Kennel Club. 
—Shopping, golfing and fishing. 


. M.—Annual Banquet, Main Dining Room. 


Address by Hon. Abit Nix—awarding of prizes— 
presentation of new officers (dress optional). 


. M till—Floor show and dancing in the Ball Room. 


P. 
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Panorama, Belleview-Biltmore Hotel 


ALUMNI AND FRATERNITY REUNIONS 


Alumni and fraternity groups who desire to have reunion dinners, breakfasts or 
meetings of any kind should contact Secretary Dickinson or Mr. Regan of the hotel for 
a time and place of meeting. 


It is understood that the alumni of the University of Florida, Washington and Lee, 
and perhaps others are planning reunions. 


SEND TO RESOLUTIONS COMMITTEE 


Those contemplating presenting resolutions or questions to be acted upon by the 
Convention should send their proposed resolutions to John Harris at St. Petersburg, chairman 
of the Resolutions Committee, so that the committee can have time to study the proposal 


and make their recommendations. This will save time of the convention and make for more 
considerate action. 


CONVENTION HOTEL ACCOMMODATIONS 


The Belleview-Biltmore Hotel at Belleair is the headquarters hotel of the Florida 
State Bar Association’s annual convention to be held on March 23, 24 and 25, 1939. 


Rates are on the American plan at $7.00 daily per person for single rooms, $6.00 with 
two occupants in a double room—each room with its own bath. There will be no extra charge 
for the banquet or other luncheons. For those desiring cheaper accommodations there are 
a number of European plan hotels in Clearwater, less than two miles away, with rates to suit 
anybody’s requirement. 


For those not staying in the Belleview-Biltmore Hotel the annual banquet ticket will 
be $2.50 and other meals running from $1.00 to $2.00. Rates for refreshments and other 
purchases will run about the same as any good commercial hotel in the state. 

Registration fee to cover Convention expense, $2.00 as heretofore. 


Reservations should be made with Frank W. Regan, president of the Belieview-Biltmore 
Hotel, Belleair, Florida. 
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DOINGS OF THE PRESIDENT 


On February Ist spoke before the Polk 
DAR on Law and Order, pointing out the 
assistance the new Criminal Code would 
give in this respect. 


On February 5th attended the Ameri- 
can Legion Mid-winter Conference at Tal- 
lahassee and procured the endorsement of 
the Code by the Executive Committee of 
the Florida Department. 


On February 6th attended the meeting 
of the Clearwater Bar Association in com- 
pany with John Harris, John Dickerson 
and C. Frank Harrison of St. Petersburg 
and discussed arrangements for the con- 
vention. 


On February 7th with Bart A. Riley, 
Chairman of the Criminal Code Commit- 
tee, addressed the Dade County Bar As- 
sociation. 


On February 10th addressed the Tampa- 
Hillsborough County Bar Association on 
the necessity for the revision of the Crimi- 
nal Code. 


On February 16th attended the meeting 
of the Bar of the 2nd Judicial Cireuit at 
Wakulla Springs and spoke on the work 
of the Bar Association and its program to 
enact a new Criminal Procedure Bill for 
Florida. 


On February 19th with John Dickinson 
attended a meeting of the Constitution and 
by-laws Committee in Tampa. 


On February 26th attended the district 
meeting of the American Legion in Tam- 
pa and spoke on Law and Order with spe- 
cial emphasis on the Bar Association’s pro- 
posed Criminal Procedure Bill. A resolu- 
tion endorsing the proposal was unani- 
mously passed, 


On March 1st spoke on the Criminal Pro- 
cedure Bill before the Winter Park Cham- 
ber of Commerce. 


Has engagements to speak before the 
Junior Bar Conference in Jacksonville on 


March 16th, and before the Interstate 
Crime Conference in Jacksonville on March 
17th. 


They Tell Me That--- 


Charles Wilson Ward, law partner and 
brother of Senator David Elmer Ward, has 
been appointed by Governor Cone to the 
office of County Judge of Lee County. 


The Department of American Legion for 
Florida has adopted a resolution favorable 
to the Criminal Code. 


Many local Chambers of Commerce have 
voted approval of the Criminal Code. 


Thirty-three applicants for admittance 
to the Florida Bar took the examination 
on February 29th and 21st. 


C. B. Peeler of Jacksonville has been 
appointed a member of the committee on 
standards for title opinions by the Ameri- 
can Bar Association. 


Thomas M, Shackleford, Jr., 
president of the Association, is confined 


to the Tampa Municipal Hospital. 


former 


C. Frank Thompson, chairman of the 
Publications Committee, has been serious- 
ly ill at his home in Tampa. 


Changes in Law Firms 


J. Velma Keen and Wm. P. Allen, both 
former Assistants Attorney General, have 
announced the formation of a partnership 
under the name of KEEN AND ALLEN 
with offices in Tallahassee, 

A. Frank O’Kelley, Jr., is associated with 
the firm. 


J. E. Sattertield, former City Clerk of 
Clearwater, has announced the opening of 
a law office in the David MeMullen Build- 
ing, Clearwater. 
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LIFE’S RECORDS CLOSED 


COLONEL W. E. KAY 


Colonel W. E. Kay, eminent Southern 
attorney, prominent in the economie, polit- 
ical and social life of Florida for five de- 
cades, died on February 28th in St. Vin- 
cent’s Hospital at Jacksonville at the age 
of 79. 

Colonel Kay came to Jacksonville from 
Brunswick, Ga., in 1906 and has been con- 
tinuously engaged in legal services for the 
Atlantic Coast Line Railroad and its pre- 
decessor for 58 years. He was general solic- 
itor of the Atlantic Coast Line Railroad at 
the time of his death. 

Colonel Kay attended the public schools 
of Atlanta and attended Pio Nono college 
near Macon. Leaving college, he studied 
law in the Atlanta office of former Chief 
Justice Lochrane and in 1878 was ad- 
mitted to the Bar in that city. On being ad- 
mitted to the Bar he removed to Bruns- 
wick where he served as solicitor of Glynn 
County Courts, also as official steno- 
grapher of the Superior Courts of the 
Brunswick judicial Cireuit. 

In 1881 he became a member of the firm 
ot Goodyear & Kay, whose practice ex- 
tended over Southeast Georgia. He came 
to Jacksonville in 1906 as Asst. Gen. Coun- 
sel of the Atlantic Coast Line Railroad in 
charge of its legal affairs in Georgia, Flori- 
da and Alabama, being associated at that 
time with John L. Doggett and W. P. 


Smith under the name of Kay, Doggett 
& Smith. At the time of his death he was 
a senior member of the firm of Kay, Rag- 
land & Kurtz. 


MELVILLE GORDON GIBBONS 


Melville Gordon Gibbons, 76, prominent 
lawyer in Tampa for 50 years, died at his 
home on March 5th after a short illness. 
Mr. Gibbons was one of the oldest practic- 
ing attorneys in Tampa. He was a_ na- 
tive of Washington County, Virginia, and 
moved to Florida in 1886 to study law in 
the office of E. J. Gunby at Orlando. He 
was admitted to the Bar in 1887 and came 
to Tampa with Mr. Gunby in 1889. 


At the time of his death Mr. Gibbons 
was senior member of the firm of Gib- 
bons, Vega & Gibbons. He was a_ past 
president of the Hillsborough County Bar 
Association and was active in the Republi- 
can party. 


THOMAS A. CUNIFF 


Thomas A. Cuniff, 55, attorney and resi- 
dent of St. Petersburg for 15 years, died 
in that city on Mareh 3rd. Mr. Cunniff had 
not been in active practice for two or 
three years on account of ill health. 

Coming to St. Petersburg from New Bed- 
ford, Mass., Mr. Cuniff resided in Pass-a- 
Grille, but practiced law in St. Petersburg. 


WHAT NEWSPAPER EDITORS SAY ABOUT 
THE CRIMINAL CODE 


Clearwater Sun on Criminal Code: 


To J. LOCKE KELLY, Clearwater, State 
Senator, 
W. D. OUTMAN, St. Petersburg, Rep- 
resentative, 
WALTER P. FULLER, St. Petersburg, 
Representative 
ARCHIE CLEMENT, Tarpon Springs, 
Representative 
Breathes there one decent man who 
wouldn’t like to see the Florida criminal 
court procedure, established in 1828, mod- 
ernized and tidied up on a common sense 
basis to eliminate unnecessary delays and 
absurd technicalities that now 


so com- 


monly combine to cheat justice and make 
law enforcement a joke? 

The Florida State Bar Association will 
present to you gentlemen at the next ses- 
sion of the legislature a criminal procedure 
bill designed to do exactly that. No claim 
is made that this bill is perfect but it cer- 
tainly is a step in the right direction and 
should receive your earnest and sympa- 
thetic consideration. 

* * 

No state needs this type of reform more 
than Florida. Of all the states’ miry mud- 
dles Florida’s is the miriest. Note that in the 
years 1933 to 1938 forty-five per cent of 
the criminal cases appealed in Florida 
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were reversed by the supreme court. In 
other words in nearly half the criminal 
cases decided by the lower courts the judges 
were wasting their time. They labored and 
brought forth what they thought were de- 
cisions based upon truth and justice only 
to be told by the boss that they must labor 
again and bring forth something differ- 
ent. 


Now this doesn’t mean that the judges 
of the lower courts are jobbernowls, hoddy- 
doddies, zanies, witlings and dizzards. Our 
cireuit judges by and large are at least 
as able as the country’s average and the 
three Pinellas judges I hold to be above 
the average. What this forty-five per cent 
of reversals means is that the present 
criminal procedure is so difficult to apply 
to modern notions of crime and punish- 
ment that even though possessed of the 
wisdom of a Solomon a cireuit judge must 
inevitably become enmeshed in the ambig- 
uities of an 1828 conception of 1939. 


* * * 


In this state the slightest mistake must 
under present law be held ground for re- 
versal even though the mistake in nowise 
touches the rights of the accused person. 
The misspelling of his name, the omission 
of his middle initial, the omission of a com- 
ma in the information—on such gossamer 
as this many appeals are based and _ suc- 
cessfully argued. 


This county affords one of the great 
classics in technical defense by which jus- 
tice under the present law can be made a 
laughing stock. A man was convicted of 
robbing the State Bank of Tampashores, 
now called Oldsmar. He was sentenced to 
prison. The supreme court, however, set 
aside the sentence and the verdict of the 
jury, not because the man was innocent 
but because the indictment against him 
failed to set forth that the State Bank of 
Tampashores was a corporation. 

With such hair-splitting of the rule it is 
not difficult to see why forty-five per cent 
of all criminal verdicts are set aside on ap- 
peal, The proposed procedure would elim- 
inate this kind of shilly-shally through a 
provision known as the harmless error sec- 
tion. This section forbids the setting aside 
of a lower court’s judgment unless the er- 
ror alleged injuriously affects the rights 
of the accused. The section also forbids 
the appellate court to persume that errors 


ABIT NIX 
Banquet Speaker 


ot the technical type do injuriously affect 
such rights. 
%* * * 

A disgusted public is tracksore, run 
ragged by this strange chase which so oft- 
en is won by the criminal switts of the 
law. The public wants these reforms pro- 
posed by the Bar Association. 

It is true that lawyer members dominate 
the legislature. In the sentate the lawyer 
members dominate the legislature. In the 
senate the lawyer members are overwhelm- 
ingly in the majority. These lawyer mem- 
bers, if they wish, can defeat the proposed 
reforms or worse still make them unwork- 
able by the insertion of “jokers.” But I 
don’t believe they will. I believe they will 
seize upon this reform as an opportunity 
to demonstrate their own fidelity to the 
public interest and by passing the bill 
confound those cynics who say that laws 
are made to fatten the fees of lawyers and 
only ineidentally to protect the public. 


COLONEL CLEARWATER 


LEGISLATOR’S REPLY 


Recently this page asked members of the 
Pinellas County delegation to the legisla- 
ture to express their views on the proposed 
Criminal Procedure law, which is designed 


3 


FLORIDA LAW JOURNAL 101 


R. ALLAN STEPHENS 

oft Springfield, Illinois, chairman Ameri- 
can Bar Association Section of Bar Or- 
ganization Activities and secretary of IIli- 
nois State Bar Association, and much in 
demand as a speaker at state bar conven- 
tions. 


by the Bar Association to eliminate delays, 
technicalities and other evils which now 
cheat justice in the trial of criminal eases. 
Below are the replies: 


To COLONEL CLEARWATER 


I am unreservedly for the Criminal Pro- 
cedure Bill as written. 
J. LOCKE KELLY, 
Clearwater, Senator 


To COLONEL CLEARWATER 


I tavor aggressively the proposed Crimi- 
nal Procedure Law to eliminate delays and 
technicalities and in general to simplify 
court processes, 


WALTER P. FULLER, 


St. Petersburg, State Repre- 
sentative. 


To COLONEL CLEARWATER 


The proposed criminal code, sponsored 
by the State Bar Association, has the en- 
dorsement of the St. Petersburg Bar Asso- 
ciation and shall have my vote unless some- 
thing should be brought cut in committee 


hearing or debate on the measure that might 
logically and consistently change my att’- 
tude. 


Most certainly our court proceedure 
should be simplified, and any measure look- 
ing to that end will have my approval. 


W. D. OUTMAN, St. Peters- 
burg, State Representative 
To COLONEL CLEARWATER 


I have gone through the proposed code 
thoroughly and there are some features of 
same which I think are very good and which 
I will support, while there are others that 
I don’t feel as if we need and would not 
in any way improve our eriminal pro- 
cedure; therefore I will oppose those. 


ARCHIE CLEMENT, Tarpon 
Springs, State Representative 


To J. LOCKE KELLY, Clearwater Sena- 

tor 

ARCHIE CLEMENT, Tarpon Springs 
Representative 

WALTER P, FULLER, St. Petersburg 
Representative 

W. D. OUTMAN, St. Petersburg Repre- 
sentative 


I like best the replies of Senator Kelly 
and Representative Fuller. The reply of 
Representative Outman is certainly favor- 
able to the bill but the gentleman allows 
himself an “out.” The reply of Representa- 
tive Clement, who like Senator Kelly is a 
lawyer, is a distinet disappointment. We 
hope that before the session opens he will 
revise his position and give the measure 
as written his whole-hearted support. 


Nobody claims that the proposed law is 
perfect. But it is a step in the right di- 
rection. All observers of legislative tae- 
ties know that to get a reform bill passed 
its supporters must present an unbroken 
front and insist upon passage without 
amendment even at the sacrifice of their 
own views as to details. Once a reform 
bill is opened for amendment the finished 
product rarely bears any resemblance to 
the original document. The technique of 
the enemies of change is not to defeat a 
bill in its entirety but to pretend a de- 
sire to improve it, and in the guise of im- 
provements slip in the “jokers” that would 
make it unworkable. 


We trust that when the Criminal Pro- 


| 
i 
4 
| 
3 
4 
4 
a 
3 
| 


100 


FLORIDA LAW JOURNAL 


were reversed by the supreme court. In 
other words in nearly half the criminal 
cases decided by the lower courts the judges 
were wasting their time. They labored and 
brought forth what they thought were de- 
cisions based upon truth and justice only 
to be told by the boss that they must labor 
again and bring forth something differ- 
ent. 


Now this doesn’t mean that the judges 
of the lower courts are jobbernowls, hoddy- 
doddies, zanies, witlings and dizzards. Our 
circuit judges by and large are at least 
as able as the country’s average and the 
three Pinellas judges I hold to be above 
the average. What this forty-five per cent 
of reversals means is that the present 
criminal procedure is so difficult to apply 
to modern notions of crime and punish- 
ment that even though possessed of the 
wisdom of a Solomon a cireuit judge must 
inevitably become enmeshed in the ambig- 
uities of an 1828 conception of 1939. 


* * * 


In this state the slightest mistake must 
under present law be held ground for re- 
versal even though the mistake in nowise 
touches the rights of the accused person. 
The misspelling of his name, the omission 
of his middle initial, the omission of a com- 
ma in the information—on such gossamer 
as this many appeals are based and suc- 
cessfully argued. 


This county affords one of the great 
classics in technical defense by which jus- 
tice under the present law can be made a 
laughing stock. A man was convicted of 
robbing the State Bank of Tampashores, 
now called Oldsmar. He was sentenced to 
prison. The supreme court, however, set 
aside the sentence and the verdict of the 
jury, not because the man was innocent 
but because the indictment against him 
failed to set forth that the State Bank of 
Tampashores was a corporation. 

With such hair-splitting of the rule it is 
not difficult to see why forty-five per cent 
ot all criminal verdicts are set aside on ap- 
peal, The proposed procedure would elim- 
inate this kind of shilly-shally through a 
provision known as the harmless error sec- 
tion. This section forbids the setting aside 
of a lower court’s judgment unless the er- 
ror alleged injuriously affects the rights 
of the accused. The section also forbids 
the appellate court to persume that errors 


ABIT NIX 
Banquet Speaker 


‘of the technical type do injuriously affect 


such rights. 
* * * 

A disgusted public is tracksore, run 
ragged by this strange chase which so oft- 
en is won by the criminal switts of the 
law. The public wants these reforms pro- 
posed by the Bar Association. 


It is true that lawyer members dominate 
the legislature. In the sentate the lawyer 
members dominate the legislature. In the 
senate the lawyer members are overwhelm- 
ingly in the majority. These lawyer mem- 
bers, if they wish, can defeat the proposed 
reforms or worse still make them unwork- 
able by the insertion of “jokers.” But I 
don’t believe they will. I believe they will 
seize upon this reform as an opportunity 
to demonstrate their own fidelity to the 
public interest and by passing the bill 
confound those cynics who say that laws 
are made to fatten the fees of lawyers and 
only ineidentally to protect the public. 


COLONEL CLEARWATER 


LEGISLATOR’S REPLY 


Recently this page asked members of the 
Pinellas County delegation to the legisla- 
ture to express their views on the proposed 
Criminal Procedure law, which is designed 
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R. ALLAN STEPHENS 

of Springfield, Illinois, chairman Ameri- 
can Bar Association Section of Bar Or- 
ganization Activities and secretary of Illi- 
nois State Bar Association, and much in 
demand as a speaker at state bar conven- 
tions. 


by the Bar Association to eliminate delays, 
technicalities and other evils which now 
cheat justice in the trial of criminal eases. 
Below are the replies: 


To COLONEL CLEARWATER 


I am unreservedly for the Criminal Pro- 
cedure Bill as written. 
J. LOCKE KELLY, 


Clearwater, Senator 


To COLONEL CLEARWATER 


I tavor aggressively the proposed Crimi- 
nal Procedure Law to eliminate delays and 
technicalities and in general to simplify 
court processes, 

WALTER P. FULLER, 
St. Petersburg, State Repre- 
sentative. 
To COLONEL CLEARWATER 

The proposed criminal code, sponsored 
by the State Bar Association, has the en- 
dorsement of the St. Petersburg Bar Asso- 


ciation and shall have my vote unless some- 
thing should be brought out in committee 


hearing or debate on the measure that might 
logically and consistently change my att’- 
tude. 


Most certainly our court  proeedure 
should be simplified, and any measure look- 
ing to that end will have my approval. 


W. D. OUTMAN, St. Peters- 
burg, State Representative 
To COLONEL CLEARWATER 


I have gone through the proposed code 
thoroughly and there are some features of 
same which I think are very good and which 
I will support, while there are others that 
I don’t feel as if we need and would not 
in any way improve our eriminal pro- 
cedure; therefore I will oppose those. 


ARCHIE CLEMENT, Tarpon 
Springs, State Representative 


To J. LOCKE KELLY, Clearwater Sena- 

tor 

ARCHIE CLEMENT, Tarpon Springs 
Representative 

WALTER P. FULLER, St. Petersburg 
Representative 

W. D. OUTMAN, St. Petersburg Repre- 
sentative 


I like best the replies of Senator Kelly 
and Representative Fuller. The reply of 
Representative Outman is certainly favor- 
able to the bill but the gentleman allows 
himself an “out.” The reply of Representa- 
tive Clement, who like Senator Kelly is a 
lawyer, is a distinet disappointment. We 
hope that before the session opens he will 
revise his position and give the measure 
as written his whole-hearted support. 

Nobody claims that the proposed law is 
perfect. But it is a step in the right di- 
rection. All observers of legislative tac- 
ties know that to get a reform bill passed 
its supporters must present an unbroken 
front and insist upon passage without 
amendment even at the sacrifice of their 
own views as to details. Once a reform 
bill is opened for amendment the finished 
product rarely bears any resemblance to 
the original document. The technique of 
the enemies of change is not to defeat a 
bill in its entirety but to pretend a de- 
sire to improve it, and in the guise of im- 
provements slip in the “jokers” that would 
make it unworkable. 


We trust that when the Criminal Pro- 


ie 
ag 
% 
oe 
3 ; 
3 
3 
| 


102 


FLORIDA LAW JOURNAL 


cedure Bill comes up in the legislature 
Messrs, Outman and Clement will be found 
standing with Messrs. Kelly and Fuller in 
the fight for passage of the measure with- 
cut change. 


COLONEL CLEARWATER 


NEED FOR CRIMINAL BE- 
COMES CLEARER EVER DAY 


To clear up confusion which has arisen 
in more than one county in Florida on a 
similar point, the State Supreme Court 
last week found it necessary to say speci- 
fieally that a former ruling of the court 
did not have the effect of rendering a Mi- 
ami gambling house immune from further 
prosecutions. 


The court declared that a cireuit judge 
had been incorrect in so ruling and ex- 
pressed surprise that such an interpreta- 
tion had been put on their previous rul- 
ing. But surprise or not, the “misinterpre- 
tation” was made not only by defense law- 
vers and the cireuit judge, but apparently 
by prosecutors themselves who complained 
that their “hands were tied.” 


Such general confusion hardly seems 
possible unless it is remembered that the 
entire criminal code of the State has be- 
come a mass of confusion, which results 
in the State Supreme Court reversing an 
average of 45 per cent of all the jury ver- 
dicts taken to it on appeal in criminal eases. 


This percentage was given here last week 
by Ed R. Bentley, of Lakeland, president 
of the State Bar Association, whieh is 
recommending a revised criminal code to 
take some of the uncertainty, delay and 
confusion out of the present code without 
endangering or impairing any of the con- 
stitutional rights of defendants. 

Many a layman may have given up try- 
ing to understand complicated legal teeh- 
nicalities, although some of them may be 
vital to the proper administration of jus- 
tice; but when judges, prosecutors and law- 
vers in general are so uncertain about le- 
gal procedure that 45 per cent of their 
cases are eventually reversed, then there is 
obv-ously something badly wrong and it 
ought to be correeted.—Tampa Times 


ENDORSES THE CODE 


In a letter to Bart A. Riley, ,Miami 
Chairman of the Criminal Code Committee 


ROY H. CHAPMAN 


He will address the Convention on 
raising the standards of admission and 
kindred matters, 


ot the Florida Bar Association, Dewey A. 
Dye, of Bradenton, attorney and member 
ot the next State Senate, strongly endorses 
the proposed changes in the code. Mr. Dye 
writes, in part: 


As a member of the 1939 State Sen- 
ate, I covet the opportunity to vote for 
it in its present form though it is 
possible that after hearing from objec- 
tors, and those suggesting improve- 
ment, I may find it necessary to agree 
to or even propose amendments. The 
code is so big and presents so many 
problems that I fear for its safe pas- 
sage through rough breakers of a tem- 
pestuous legislative sea. 

While I do not believe the code 
is going to bring about any magical 
change in the administration of erimi- 
nal justice, it does eliminate many so- 
called technicalities, clarify and speed 
up the procedure and in general will 
contribute in a substantial manner to- 
ward a more efficient way to arrive at 
the ultimate truth. 

Mr. Dye’s fear for the “safe passage” of 
the new code is well-founded, as it will 
probably will be severely attacked by law- 
vers interested in having the present sys- 


ie 
So 
. 


FLORIDA LAW JOURNAL 103 


tem perpetuated. Because it, as he says, 
will “elarify justice and speed up pro- 
cedure,” it should be adopted by the Legis- 
lature, despite the fight that will be made 
against it—Tampa Tribune. 


STATE ATTORNEYS MAKE SOME 
GOOD RECOMMENDATIONS 


State attorneys of Florida met last week 
with Attorney General Gibbs for a dis- 
cussion of mutual problems and an ex- 
change of suggestions for solving them. 

Proper revision of the State criminal 
code, as recommended by the State Bar 
Association, will help solve many of the 
prosecutors’ problems but the attorneys 
made several other recommendations worth 
studying. 

One was that a scientific system of crimi- 
nal investigation should be developed at the 
University of Florida and added to the eur- 
riculum with short courses offered during 
the Summer for city and county police of- 
ficers. 

Another was that State law should pro- 
vide that no cost bill submitted either 
by a justice of the peace or a constable 
be paid by county commissioners unless 
audited and approved by the state attorney. 


These and other suggestions, including 
the adoption of a uniform record system 
for state attorneys, provision for a proba- 
tion system, “enactment of a law making 
malfeasance, misfeasance and non-feasance 
in public office a crime,” and others should 
be presented to the next Legislature. 


Like the proposed new criminal code, 
many of these suggestions seem so logical 
that the wonder is that other Legislatures 
haven’t gotten around to some of them 
even in the midst of political horse-trading 
in which there is more patronage to be 
distributed, if not as much simple justice. 
—Tampa Times. 


TIME FOR REFORM IN CRIMINAL 
PROCEDURE 


The State Bar Association has approved 
reform of procedure in the courts of this 
state and is preparing to urge legislation 
to achieve this end. Its president, Ed R. 
Bentley of Lakeland, has made a number 
of addresses in different cities of the state, 
explaining what the association desires to 


HERBERT S. SAWYER 


Chairman Common Law Rules Committee 


have done, Over at Miami the other day 
President Bentley recited the delays of the 
law and the loopholes that favor the crimi- 
nal as against the aggrieved public. Of this 
talk the Miami Herald says: 


Every attorney in Florida, every 
publie-spirited citizen realizes that 
there is something radically wrong with 
procedure in our criminal courts. The 
public looks to the lawyers to clean up 
the mess. 


Theirs is the responsibility. It is 
mostly lawyers who make our laws; it 
is lawyers who are our judges; it is 
lawyers who plead in our courts. The 
people can do nothing to remedy the 
situation. The legal fraternity would 
resent an outsider who would attempt 
to do so, even were he capable of do- 
ing so... 

The people can howl loud and long 
about the need for adoption of a new 
criminal code but it will take the united 
pressure of the legal profession to 
bring about the timely changes it em- 
bodies. 


The state association has wrought 
mightily in preparing a new code. 
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But it is the end that crowns the work. 
The job will not be over until the 
law is enacted. 


That’s why President Bentley is try- 
ing to stir up the legal profession to 
back the proposed changes when they 
are tossed to the mercies of the next 
legislature.—Bradenton Herald. 


“REVERSED” NOT ALWAYS 
“FREED” 


President Ed R. Bentley, of the Flori- 
da Bar Association, writes us that his re- 
cent statement in Tampa in connection with 
the proposed revision of the criminal code 
was misinterpreted. Mr. Bentley was quot- 
ed as saying that 45 per cent of the con- 
victed persons whose cases were appealed 
to the Supreme Court in the past five years 
were “freed.” What he said was that 45 
per cent of the criminal cases appealed to 
the Supreme Court were “reversed,” which 
is quite different. Cases which are “re- 
versed” are often retried, with various re- 
sults, some of them appealed more than 
once, some again reversed or affirmed— 


MODERN 


@, PENSACOLA 
@ TALLAHASSEE 
JACKSONVILLE 
@DAYTONA 


a 


@ORLANDO 
@LAKELAND 
@TAMPA 


PETERSBURG %@ SARASOTA 
S@MIAMI 


Dependable, fast and direct passenger, 
air mail and air express service be- 
tween Florida’s principal cities and 
Gulf Coast cities. Saving precious 
time for up-state or down-state confer- 
ences. Ticket offices all scheduled stops 


NATIONAL AIRLINES, INC. 


DAN H. REDFEARN 
President Dade County Bar Association 
He will respond to Welcome Address 


so it is incorrect to say that the entire 45 
per cent were “freed.” 


President Bentley gives us the figures 
on criminal eases appealed for the five 
years January 1, 1933, to January 1, 1938, 
as follows: Cases decided, 326; cases af- 
firmed 178; cases reversed 148; percent- 
age affirmed 55; percentage reversed 45. 
Of course it could not be said that the 
45 per cent of reversals meant, in every 
case, the acquittal of the defendant. 


At that, the percentage of criminal cases 
reversed is unduly high, and indicates again 
the need for simplification and expedition 
of criminal procedure.—Tampa Tribune. 
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ssociations 


INTERSTATE COMMISSION ON 
CRIME MEETS IN JACKSONVILLE 


The Interstate Commission on Crime 
has called a Regional Conference for Jack- 
sonville at the Mayflower Hotel on May 
17th and 18th. 

States included in this Conference are 
Alabama, Arkansas, Florida, Georgia, Ken- 
tueky, Oklahoma, South Carolina, Louis- 
iana, Mississippi, Missouri, North Caro- 
lina, Tennessee, Texas and Virginia. 

All Governors of the above states have 
been invited by Governor Cone, and At- 
torney General George Couper Gibbs has 
invited all the Attorneys General and 
through them all others interested in the 


enforeement of the criminal laws of the 
state. 


The American Legion is sponsoring this 
meeting. 


FOURTEENTH CIRCUIT 

Members of the Bar Association of the 
14th Judicial Cireuit met in Blountstown on 
February 7th for a dinner session over 
which President Lra A. Hutchinson presid- 
ed. 

Guests of the Association included Su- 
preme Court Justices Glenn Terrell, Rivers 
Buford, Roy Chapman Elwyn 
Thomas, 


JACKSONVILLE BAR ASSOCI- 
ATION 

Warren L. Jones was elected president of 
the Jacksonville Bar Association on Febru- 
ary 9th, succeeding John E. Mathews. 

Dean Boggs was re-elected secretary with 
Donald A. Carroll treasurer. 

Larry Walwrath, Jr., J. Henry Blount 
and Chester Bedell were chosen to serve 
on the executive committee on which the 
newly elected officers and Mr. Mathews, 
the retiring president, will also serve. 


ST. PETERSBURG BAR ASSOCI- 
ATION 


The St. Petersburg Bar Association met 
on March Ist and approved recommenda- 
tions of its legislative committee as fol- 
lows : 


Two of the proposed new laws are de- 
signed to remove technicalities in free deal- 
ership actions and the third concerns vali- 
dation of decrees that have been of record 
for five vears without contest. 


One of the proposed acts would validate 
decrees of free dealership where there is 
no evidence of fraud. The other would per- 
mit cireuit judges to take testimony in 
free dealership proceedings or appoint a 
special master for that purpose. The pres- 
ent law provides only for the appointment 
of a special master for that purpose. Under 
the proposed new law a decree in a free 
dealership proceeding would hecome effec- 
tive immediately, without publication for 
30 days as now required. 


The third act is designed to remove tech- 
niealities relating to the witnessing of legal 
documents executed prior to April 1, 1939. 
such as deeds, mortgages, leases and other 
instruments. It refers specifically to in- 
struments which might be defective only in 
a married woman’s acknowledgment, or in 
an officer’s certificate of acknowledgment 
by omission of either or all of the words, 
“freely, voluntarily, apprehension or fear.” 


Delegates were appointed for the Belle- 
air conference to represent the loeal bar 
association, 


Cireuit Judges John U. Bird and Alto 
Adams were present at the meeting. 
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Junior Bor Section 


OFFICERS AND EXECUTIVE COUNCILMEN: 


HAROLD B. WAHL, President WM. P. SIMMONS, JR., Secretary-Treasurer 
E. DIXIE BEGGS, JR. HAYFORD O. ENWALL BEN C. WILLIS 
CULVER SMITH HUGH L. McARTHUR 


HENRY C. BERG 


The next annual meeting of our Section will be held in the Belleview-Biltmore Ho- 
tel, at Belleair, commencing at 2:00 o'clock Friday afternoon on March 24th. This 
is the fifth annual meeting of our section (previous meetings having been held at St. 
Augustine, Havana, Cuba, Coral Gables and Hollywood) and we are exceedingly anxious 
to have a large and representative attendance of the younger lawyers of the state. We 
feel that the Junior Bar Section has made a record during the past four years which 
justifies every lawyer in the state under 36 taking a part. 

Four meetings of the Executive Council have been held during the past year, The 
first meeting was held on May 7th, immediately following last year’s conference at the 


Hollywood Beach Hotel. It was decided that the three major projects for the Seetion 
during the year would be: 


(1) Unifieation of the Bar 
(2) Investigation as to the cost of law books 
(3) Increased membership. 


The next meeting of the Council was held in Jacksonville on June 12th. At that 
time fifteen District Chairmen were appointed and committees were set up. Chairmen 
of the Committees were: 


Lance Lazonby, Law Books 

C. C. Howell, Jr., Membership 

John Dickinson, Bar Unification 
Clyde Wilson, Unauthorized Practice 


Mary Vann, Committee to Investigate Establishment of Small Claims Court 
in Florida. 


Considerable discussion was had and reports were made as to the work of the various 
committees. In particular, it was reported that a rehearing had been held before the 
Supreme Court of Florida on May 31st on the question of Bar Unification and that 
Harold Wahl and John Dickinson had represented the Junior Bar in arguments before 
the court in favor of setting up some more satisfactory methods of bar discipline. 

To the members of the Junior Bar Section of the Florida State Bar Association : 


Delegates were appointed to represent the Junior Section at the then forthcoming 
meeting of the Junior Bar Conference of the American Association at Cleveland; the 
Council went on record as favoring the proposed revision of Common Law Rule 54 of 
the Common Law Rules of Florida, concerning the photographing and inspection of 
physical objects in the possession of one party by the other party, such revision to fol- 
low Rule 34 of the new Federal Rules; and the plans for the year’s work were discussed 
in detail. 


The President and Secretary of the State Association, Ed Bentley and John Dick- 
inson, were present and made suggestion as to the future work of the Section. 
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The third meeting of the Executive Council was had at Gainesville on October 15th, 
at which time there were present not only all members of the Council, but three District 
Chairmen, and ten members ot the various committees, and the President and Seere- 
tary of the State Association, The primary matter before the meeting was the action of 
the Supreme Court on October 13th granting the petition of the Association and ihe 
Junior Bar Section for a rule setting up more adequate machinery for Bar discipline. 
A great deal of thought was given to this section on the part of the court and the Bar 
Unitication Committee was instructed to take the matter up with the bar association and 
the Judges in each judicial circuit so that commissions might be properly set up and the 
machinery put in motion. Reports were had trem the Membership Committee as to 
the progress of the membership drive and from the Unauthorized Practice Committee 
as to various proposals presented by that committee for curbing unauthorized practice. 
The Law Book Committee reported that legislation was being drafted to put into effect 
in Florida the so-called Wisconsin plan under which the cost to the bar of state statutes 
is a fraction of what it is in Florida. 


The tourth meeting of the Council was held in Miami on January 2nd with four 
District Chairmen and five committeemen present in addition to the members of the 
Council. The Unitication Committee reported that active work had been done on the mat- 
ter of appointing commissions under the rule laid down by the Supreme Court. The 
Committee was instructed to continue its work toward the end that these commissions 
would not only ba appointed but would actually function. It was announced that the 
plan of the Law Book Committee had been unanimously approved by the Council of Bar 
Delegates to the Association and that necessary legislation would be presented to the 
Legislature. Reports were had from the Unauthorized Prictice Committee and the Mem- 
bership Committee as to the work of those committees. 


Donald Carroll, District Chairman at Jacksonville, reported on a series of radio 
talks which had been put on elsewhere. He also announced the open meeting to be 
held in Jacksonville before the convention, at which the President of the State Bar 
Association would speak and to which all younger lawyers would be invited. 


The primary business before the Miami meeting was the program for the Belle- 
air convention. Much discussion was had and the President and Secretary were au- 


thorized to set up the program carrying into effect the plans discussed at the meet- 
ing. 


Not all of the work has been done by the Executive Council alone by any means. 
In addition to the representative group of committeemen and district chairmen who have 
attended the council meetings, all committees have been active both through correspon- 
dence and personally attended committee meetings. 


The most encouraging feature of the year has been the interest manifested by the 
district chairmen and the membership as a whole. Considerably in excess of a hundred 
members have done active work this year on the various projects. For example, in 
the membership campaign the district chairmen appointed sub-committees, so that in 
one district between 15 and 20 men worked on that project alone. 


The district chairmen were first called upon to confer with their circuit judges as to 
a proposed change in the method of handling special masterships. A detailed report was 
made by every one of the district chairmen, this report was considered by a sub-com- 
mittee of the council, then by the council as a whole, and the sub-committee reportefl 
adopted at the Miami meeting. The general effect of the report was to the effect that 
while there are undoubtedly abuses existing in some circuits, if master’s hearings were 
conducted on the same judicial plane as are court trials and hearings, the major part 
of the trouble would be cured. It was felt that in the final analysis this was a matter 
which would have to be handled on a local rather than a statewide basis. 


The district chairmen cooperated in having cireuit court commissions set up in their 
circuits and in many cireuits were almost solely responsible for having this done. The 
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major work of the district chairman was in connection with the membership drive, and, 
in addition, many of them attended the council meetings. 


You can see from the above that the Junior Bar Section has been active during the 
past year. We have tentatively set up the following program for the Belleair meet- 
ing. You will note that it is brief and that we are endeavoring to get as much business 
accomplished as possible during a short period of time. The tentative agenda is as fol- 
lows: 


PROGRAM 


(1) Opening of the meeting by the President and approval of minutes of the Hol- 
lywood meeting. 


(2) Report by the President outlinmg work done during the past year. 
(3) Committee reports as follows: 
John Dickinson, Unification 
Lance Lazonby, Law Books 
Clyde Wilson, Unauthorized Practice 
Mary Vann, Small Claims Court 
C. C. Howell, Jr., Membership 


(4) General discussion of work for the coming year with the outlining and adoption 
of projects. We hope to make this an open forum and are inviting discussion from the 
floor and suggestions from the members as a whole.) 


(5) Report of nominating committee and election of officers. 


We have invited Ronald J. Foulis of St. Louis, Missouri, Chairman of the Junior 
Bar Conference of the American Bar Association, to be present and make a brief ad- 
dress, but aside from this there will be no formal addresses. 


In addition to the business meeting, an entertainment program is being planned 
by the Junior Bar members in the vicinity of Clearwater. 


Another meeting of the Executive Council will be held in the form of a breakfast 
session at the Convention hotel at 8 a. m., on Friday, Mareh 24th. 


May we urge a large attendance at the Belleair convention. 


EXECUTIVE COUNCIL, JUNIOR BAR SECTION 
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Announcing 


TWO NEW IMPORTANT 
FLORIDA LAW BOOKS 
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